ChCom minutes of 4-6-11

Present: Bailey, Bevilacqua, Cole, Gagnon, Kelleher, Kennedy, Menin, & Mullins. Absent: Stiles

Meeting called to order by Cole at 7:14.

Motion by Menin to accept minutes of 3/29. Bailey 2nded motion & all approved.

Bevilacqua: Wanted to know if anyone had spoken to the library re: Section 9-7b. Mullins indicated that she would speak to Cindy Diminture. He also asked if anyone had spoken to the city clerk re: residency restriction. Kennedy indicated that he had.

Cole opened up the public comment period.

Maurice Donovan, 6 Orange St.:

Prohibitions on public employees holding elected office should be removed. You should not disenfranchise a whole class of citizens & they should have the right to run for office. They would then have to recuse themselves from votes on collective bargaining agreements (CBAs).

Bevilacqua: How do you separate your thinking and your interests as citizen vs. public employee? 

Donovan: Most people can make that separation. Only legal issues e.g. CBA’s are a problem & the ethics law addresses those. Leave that to the common intelligence of people. 

After affirming no other members of the public wished to speak, Cole closed the public comment period.

 

Sect 4-3 School Committee (SC) Prohibitions: 

Kennedy: Issues with the SC are different that those with the City Council (CC). 

Mullins: I do not wish to preclude parents who are on the SC from volunteering at the schools.

Bevilacqua: Are there any unpaid positions that are also supervisory? 

Menin: No. My comfort level is the state statute & state ethics. The existing prohibition is too broad. It is a change from what currently exists. 

Bevilacqua: Regarding the ability of an individual to separate themselves from their job and interests: From my experience when I was a public employee (40 years) I couldn’t separate myself & because of how I viewed issues and how the community saw me as & what influence I would have on important matters. Perception of an individual who is on an elected body & employed/becomes employed undermines community confidence in the government and the legitimacy of policies. The issue of vested interest and their influence on public policy making has increasingly become a national issue at all levels of government. For those who want to be critical of government, in this case Newburyport’s, it provides one more hook to hang their hat, and questions motives and legitimacy of public institutions and public employees.  I’m looking at what’s best for the city as a whole over the long run. I am willing to sacrifice those 2 or 3 public employees who may want to serve on the School Committee while they are still employed by the City because i believe that it serves the greater good. The document Denis presented shows that most other cities have such language. I hope that we don’t change this.

Menin: My feeling about replacements on the CC is that each election is a discreet event. Whether it’s 3 or 4 people over 10 years; we cannot prohibit them from running, just from serving. The part I have a problem with is that you will not have the right to make up your mind who you can vote to represent you. When I ran for the ChCom, I ran on a set of principles & the fact that I had made no decisions ahead of time. Those principles such as efficiency & transparency we have addressed along with engaging the public & encouraging participation. I’m comfortable that existing codes have sufficed here in Newburyport & with the risks inherent to that. I do believe that this right exists. I hate to see something we allow to be taken away. 
　

Kelleher: We’ve heard a lot of opinions. There is a shortage of people to run. We need to resolve this tonight. There are potential risks which are addressed by state law. I am not excessively fearful. I am voting in favor of a modification of this. 

Kennedy moved to insert language from Sect 32 of the current charter to be substituted for Sect 4-3A: “No member of the school committee shall, while a member thereof, hold any other office or position in the school department the salary or compensation for which is payable out of the city treasury.” Menin 2nded motion. 

Bevilacqua: In effect, you are voting for both 4-3 & 2-3.

Kennedy: SC deals with 2 separate offices & does not cast the dice for 2-3. 

A yes vote is for the substitution of language & a no vote keeps the current language.

　

	Bailey: no
	Bevilacqua: no
	Cole: yes
	Gagnon: yes

	Kelleher: yes
	Kennedy: yes
	Menin: yes
	Mullins: no


Motion carries 5:3. 

Motion by Kennedy: After the word “employment” add “in said department” Bailey 2nded motion. It should now read as follows: “No former elected member of the school committee shall hold any compensated appointed employment in said department…”

A yes vote is for the substitution of language & a no vote keeps the current language.

	Bailey: no
	Bevilacqua: no
	Cole: yes
	Gagnon: yes

	Kelleher: yes
	Kennedy: yes
	Menin: yes
	Mullins: no


Motion carries 5:3. 
 
A yes vote is for the substitution of language & a no vote keeps the current language.
	Bailey: no
	Bevilacqua: no
	Cole: yes
	Gagnon: yes

	Kelleher: yes
	Kennedy: yes
	Menin: yes
	Mullins: no


Motion carries 5:3. 

Kennedy: Motion to change the word “municipal” to “school” on page 14 line 3. Kelleher 2nded motion

A yes vote is for the substitution of language & a no vote keeps the current language.

　

	Bailey: no
	Bevilacqua: no
	Cole: yes
	Gagnon: yes

	Kelleher: yes
	Kennedy: yes
	Menin: yes
	Mullins: no


Motion carries 5:3. 

 

Sect 2-3 CC Prohibitions: 

 

Mullins: I have been researching this whole issue. I’ve emailed people; I’ve asked people in the locker room & in the gym asking their opinion. The majority of the responses have been favour of the prohibitions. 

 

Bailey: I know what I believe as a citizen & I am not in favour of a city employee holding CC office. We have worked to make the charter open, honest, efficient, & transparent. We do the opposite by having a CCer who is a city employee. Influence goes well beyond the meeting-this is not transparent or efficient. The city employee chose to serve the city as an employee and I am grateful for that, however there is a conflict inherent in representing both.  We vote for a city councilor to do a job.  If one has to recuse themselves and not participate in important decisions for the city, how are they fulfilling their job responsibilities.  I have spoken to a variety of people in the city and the overwhelming response I have gotten is that they are not in favor of this and it is a conflict.  Has this been a “right?” No, not a right but an ability. I have talked to some people as well. 

Bevilacqua: Denis & I do agree on the fact that most public employees are very committed and do a great job. I don’t want to impugn them further by putting them in a position to be criticized because of a perception, and in most cases, not a reality. My personal research is identical to Kathleen’s & Sheila’s. 

Menin: I have been relentlessly asking people. It’s not question of running, it’s a question of serving. Karen Kelley, James Shanley & I have over 30 years experience working with public employees & we have had no problems. I’ve looked at the votes & there would be between 3% & 6% of the votes that they (a city employee) would not be able to vote upon.

Kelleher: I understand the sense of risk by allowing employees to serve on the CC may be different that serving on the SC. Would there be a consistency given that the CC oversees everything. We’ve banned a SC member from working in the school department. 
Bailey: Let me make sure I understand, since we’re saying that the school department is overseen by the SC & because you cannot be a school employee & be on the SC. The section that we’re dealing with is the CC. The CC umbrella encompasses all other departments & to be consistent, you can’t be under that umbrella. 

Menin: The state has set out clear guidelines having to do with public employees being elected to the CC & where they have to recuse themselves. 

Kelleher: Speaking for myself, these issues are tricky. I feel a little more concerned re: CC since they are in every range of city business. If not directly, then in an offsite conversation, a trade. I feel a little more concerned. But there have been great people who have served. There is no easy answer.

Kennedy: I have to apologize to Paul. I hate being in this issue & now we’re going back & trying to peel things out. I am not sure how I feel about this issue. Clearly there are situations. We have higher standards for the CC because their influence is broader and covers more city departments. I spoke to the ethics commission a couple of weeks ago and got a clarification of the limitations on a public employee who is also an elected official.  I am not as concerned about a person who is known to be a public employee running for office.  The voters would decide whether that person should have both positions.   I am not in favor of tossing out this prohibition completely. I don’t have a problem with a person who is a public employee becoming a city councilor, but I have a real problem with a councilor becoming a city employee. As a compromise, I suggest we allow a public employee to be a councilor, but not allow a councilor to become a city employee.  

Bevilacqua: I’m concerned about creating a 3 hump camel. I hear people struggling to come to a compromise, but what’s wrong with the currently proposed language? You either believe or don’t believe a city employee should hold public office. In this case serve on the City Council.

 

Cole: Prohibitions certainly make government clearer; there is no need to seek legal opinion & no reason to recuse oneself. It makes government much cleaner. I also have to look at Newburyport & the maturity of the city’s government & we haven’t had any problems. If we look at what our history’s been. I have to look at what’s best & what’s served Newburyport. I lean to not have prohibitions. I appreciate what everyone’s said.

Gagnon: No prohibitions. I’ve lived in town & some people do a tremendous job. If they leave their job & do get elected. If he does a good job on SC & then runs for CC. People vote the person & how they deliver. You can’t hide here. They will present themselves to do the best job. You’re voting a person & it’s democracy & the vote will do that. Historically, that’s how it’s been done. 

Kennedy: I’m not comfortable for an up or down vote without a substitution in language. The effect is to allow a public employee to run & serve for office but not to get a city employee position post election. Motion: “No member of the CC while holding said office shall be appointed to any other city position whether compensated or uncompensated.”  Menin 2nded the motion.

Bevilacqua: I don’t want to open a Pandora’s Box. We may be doing some tinkering that may not be value added. 

Menin: We don’t always vote the right candidates but we have the right to vote for whom we want to represent us.

 

Gagnon: I’ve seen & known many people who have been elected. It’s a small community. Those who didn’t do the job didn’t get elected. Democracy is open; it’s not closed. We know everybody else. I can’t do something without everyone knowing. You have to let the people make the decisions. 

 

Bevilacqua: We’re the ChCom. If people felt everything was going along fine, the ChCom wouldn’t have been created. What those issues are we’re trying to determine. There was a mandate to do something. 

A yes vote is for the substitution of language & a no vote keeps the current language.

	Bailey: no
	Bevilacqua: no
	Cole: yes
	Gagnon: no

	Kelleher: yes
	Kennedy: yes
	Menin: yes
	Mullins: no


Motion fails with deadlocked vote 4:4. 

Menin requested to change his vote for the purpose to allow this vote to be brought back.  Cole granted the request.  Motion now fails with 3:5 vote.

Menin:  I make a motion to strike the 1st sentence in the preliminary report in sect 2-3.  Kennedy 2nded the motion.  

Kennedy:  I am not comfortable without the substitution of language.

Kelleher:  It’s not consistent.

Gagnon:  Can you imagine an election where you don’t like the vote?

Menin:  I am amending the motion to stipulate that a public employee before they take office, that they get a finding from the state ethics commission on what they can vote on & what they cannot vote on.

Bevilacqua:  This is a backdoor way to get approval of city employees to be allowed to serve on the City Council. They know what they can & can’t vote on.

A yes vote strikes the language & a no vote preserves the existing language in the preliminary report.

	Bailey: no
	Bevilacqua: no
	Cole: yes
	Gagnon: no

	Kelleher: yes
	Kennedy: yes
	Menin: yes
	Mullins: no


Motion fails 4:4.

Menin:  I cannot support a document where we are taking away their rights. 

Bevilacqua:  We’ve taken away the “right” to vote for mayor every 2 years & for department heads to go to the CC if the Mayor chooses to dismiss them.  This would not be the only thing we have changed or taken away. If that is how you want to describe it.

Bailey:  The transparency…to have a person serve 2 different capacities, with the judgment making; it’s a problem for a human to separate.  It’s a difficulty for the citizens to see that this situation would provide the transparent government that we have talked about from the beginning and have worked so hard to build into this charter.  I would hate to see us go down over this 1 issue.
Kelleher:  There are regular intervals for us to revisit this & other such issues.

Cole:  There are no narrative comments in the survey re: city employees being allowed to run for office.

Kennedy:  The next meeting we need to address the AG’s letter, report back on residency issue & the library issue, & the Special Acts from Drew Flanagan.  

Motion to adjourn was made by Mullins, 2nded by Bailey & unanimously approved.  Meeting adjourned at 9:43.

Next meeting 4/11 at 7 p.m. in the Police Department.  Public hearing on 4/13 in the Police Department at 7 p.m.

PAGE  
1

